Decision  #93-018 


IN   THE  MATTER  OF  THE  ONTARIO  HUMAN  RIGHTS  CODE, 
R.S.O.    1990,   c.    H.    19,    as  amended,  and 

IN  THE  MATTER  OF  THE  COMPLAINT  OF  TRACY  JENNER 
AGAINST  Pointe  West  Development  Corp. ,  and 
Dennis  Laverty,    dated  April    18,  1990, 
alleging  discrimination   in  employment  on  the  basis  of  sex. 


BETWEEN 


TRACY  JENNER, 


and 

POINTE  WEST  DEVELOPMENT  CORP. , 
and  Dennis  Laverty, 

and 

ONTARIO  HUMAN  RIGHTS  COMMISSION, 


Camp lainan t , 


Respondents, 


Commission, 


BEFORE: 


Katherine  Tomaszewski,  Chair, 
Board  o-f  Inquiry 


APPEARANCES: 


Mr.   M.   Hart  and  Mr.  Eyol-fson, 

■for  the  Commission. 


Tracy  Jenner, 


on  her  own  behal-f 


Mr.    P.  Iannetta, 

for  the  Respondents. 


I  INTRODUCTION 


I   was   appointed   by   the  Minister  of   Citi:en=nip      as  a  Board 
at    Inquiry  unaer   i;he  Ontario  human   Rights  Code  on  October  19. 
1992.    The  hearing  convened  on   Novemper   19,    1992.    at  whicn   time   i t 
became  apparent   that   the   respondent,    Dennis  Laverty  would  be  out 
of   the  country  until    the  end   of  February,    1993.    The  hearing  was 
adjourned  until   March    10.    1993,    at   which   time  a   snow   storm  torcea 
an   adjournment   ot   the  hearing   until   March    11,    i993.    The  hearing 
of   evidence  was  concluded   on  March    12,  1993. 

This   inquiry   involves  a  complaint   made  Dy  Tracy   Jenner  that 
she  was   retused   employment  because  she  was  pregnant,    causing  her 
to  sutter  discrimination   on    tne   basis   ct   se:c,    contrary  to 
sections  4(1)    and  8  o-F   the  Human   Rignts  Code.    5.0.    1981,  Chapter 
53.    as  amended. 

II        PRELIMINARY  MATTERS 


a)  Parties  to  the  Proceeding      (Amendments  to  the  Complaint) 

Counsel    -for   the  Commission   requested   two  amendments   to  the 
Complaint,    both  of   which   were  agreed   to  by  counsel    for  the 
respondents.    First,    the  Complaint  was  amended   to  reflect  the 
correct   name  o-f   the  corporate   respondent,    which  was  amended  to 
"Pointe  West  Development   Corp.".    Second,    Stella  Coulter  was 
removed   as  a  named   respondent.    The  respondents   in   this  matter  are 
Pointe  West  Development  Corp.    (   Pointe  West    ),    and  Dennis 
Laverty . 

b)  Disclosure  o-f  Documents 


Counsel    -For   the   respondents   mace   a   motion    ro  request 
disclosure  o-f    two  documents:    a  medical    report   or    a  Dr. 
Dip  ierdomico,    dated   November.    199U;    and   a  witness  statement 
relating   to  Stella  Coulter,    dated   January  25,    1991.    It  appears 
that   Dr.    Dioierdomico  was  Ms.    Jenner  s   tami lv  Physician   at  tne 
times  relevant    ro   this  complaint. 

Counsel    tor   the  Commission  argued    that   tnese  documents  were 
prepared    in   anticipation   ot    litigation,    and  were  Privileged.  He 
relied  on  Sa  1  amon  v.    5earcners  Paralegal   Services    (  1987),  8 
C.H.R.R.    D/4162:    Adair  v.    K . B .    Home    Insulation  Ltd.    (1992).  15 
C  .  H . R .  R .    D / 33 1 ;    Waterman   v .    The  National    Lite  Assurance  Company 
ot   Canada.    Ross  Johnson   and   Vince  Tonna.    Septemoer  8.  1992, 
unreported.    I   agreed  with   counsel    tor   the  Commission,    and   on  the 
basis  ot   these  cases,    ruled   that   the  motion  be  dismissed. 


Counsei    tor   me  respondent   argued   tnat    it  was  inappropriate 
ro  permit   the  Commission    to  claim  privilege   -for   these  documents, 
as    it   put    the  Commission    in   Dotn   an    investigative   and  an 
adversarial   position.    My  response   to  counsel   on   this  point    is  to 
quote   the  Waterman  decision: 

...The  Commission   becomes  a  partisan  oniy  after  tne 
Commissioners,    by   vote,    agree   that   p r 1  ma   f ac 1 e  intrinqement 
of    the   Code   has   occurred   and    there-fore   ask    the  Minister  to 
appoint   a  Bo3.ra   of    inquiry.    Until    then,    the  Commission    is  an 
1  mp  ar  1 1  a  i    searcher    -for    tne  truth  


Ill        THE  FACTS 

The   -facts    in    tnis   case  are  not    in   dispute,    although    there  is 
some  ambiguity  on   some  points,    caused    largely  by   tne  passing  o-f 
time  ana    the   -fading   o-f   memories.    Pointe  west  operates  a  gol-f 
course   in   Amher =tburg .    Tracy  Jenner  was  employed   witn  the 
respondent   Pointe  West-  as   a   snack  bar  counter  person   during  the 
1989  gol-fing   season,    her  employment  commenced  on   July  31,  1989 
and   ended  October   7,    1989.    Both  Mr.    Laverty, (   Manager  of 
Operations   for  Pointe  West   at  all    times   relevant   to  this  case), 
and   Stella  Coulter,     (Ms.    Jenner 's  Supervisor   in    1989;    agreed  that 
the  work   performed   by  Ms.    Jenner  was  satisfactory. 

In   anticipation   of   the   1990  golfing   season,    Mr.  Laverty 
instructed   Ms.    Coulter   to  contact  Ms.    Jenner   to   find  out  whether 
she  would  be  returning   to  work,   for  Pointe  West.    Ms.  Coulter 
telephoned  Ms.    Jenner  on   April   4,    1990,    and  asked  whether  she 
would   be   returning    to  work   for  Pointe  West.    Ms.    Jenner  said 
"yes",    and    I    find   that    it  was   their  mutual   but   unspoken  intention 
that   tne  position   offered   would  be   the  same  as   that  whicn  Ms. 
Je*nner  had   held    the  year  before  as  snack  bar  counter  person. 

During    this    first    telephone   conversation   Ms.  Coulter 
mentioned   tnat  Pointe  West  had    "gone  private",    meaning   that   c  1  lid 
clientele  was   now   restricted    to  private   memoersnip,    and  tnat 
snack   bar  personnel    would   oe  required    to  wear  uniforms   .  She 
further    indicated   wnere    the   uniform  could   be  Purcnased .    At  this 
point,    Ms.    Jenner   expressed   some  concern  about   sharing  some 
information   with   Ms.    Coulter,    namely,    that   she  was  pregnant.  Ms. 
Jenner   then   offered    to   purchase   two  pairs  of   pants,    and    to  have 
one    altered    to   tit   her   as    the  need  arose. 

Ms.    Coulter^    indicated   that  she  would  have   to   talk   aDout  it 
wich   Mr.    Laverty,    and    told   Ms .    Jenner   to  give  her"   a   call  back 
later   that   night.      It   was  Ms.    Jenner ' s  evidence   that   there   was  no 
discussion   at   tnis   time  of   the   anticipated  due  date,    the  amount 
of    time  which  Ms.    Jenner  would  need   to   taKe  off   work,    or  any 
possible  accommodations  which  would   be  necessary  as  her  pregnancy 
progressed.    This  evidence    is  consistent  with   the  evidence  given 
by  Ms.    Coulter  and   Mr.  Laverty. 


Ms.    Jenner    teiepnaned   Ms.    Coulter   at   8:30  P.M.    mat  same 
evening.    During    this   second   telephone  conversation.    Ms.  Coulter 
told   Ms.    Jenner   that   Mr.    Laverty  was    looking    tor   someone   for  the 
whole  season.    Ms.    Jenner   indicated   that  she  was  due  on   August  31, 
1990  and   that   sne  was  willing   to  work  until    the  day  of  her 
delivery,    and    to   return    to  work   three  weeks  after   tne  bady  was 
born.    According   to  Ms.    Jenner,    Ms.    Coulter  s   response  was  that 
she  d    "have   to   talk   more  with   Dennis"    (Mr.    Laverty).    Ms.  Coulter 
repeated    that   Mr.    Laverty  was    looking    for  someone   for    the  whole 
season,    and   so,    Ms.    Jenner  would  not   be  hired. 

There  were  no  more  discussions   that   night   between   Ms.  Jenner 
and   a   representative  of   Pointe  West   about   the  possibility  of 
employment   as   a   snack   bar   counter  person.    Ms.    Jenner   called  the 
local   office  of    the  Ontario  human  Pignts  Commission   the  following 
day,    April    5,    1990.      The  Complaint    is   dated   April    18,  1990. 

I    find   as  a   fact   that  Mr.    Laverty  aid  not  have  any  knowieoge 
of  Ms.    Jenners     availability  for   the    1990  season   at   the   time  when 
he  made   the  decision   not   to  rehire  Ms.    Jenner.    This  decision  was 
made  between    the   time  of   the  two   telepnone  calls   involving  Ms. 
Coulter  and   Ms.    Jenner  on  April   4,    1990.    Mr.    Laverty ' s  evidence 
was   that  he  did  not   know  of  Ms.    Jenner 's  plans  concerning  absence 
from  work  until   he  was  contacted  by  Mr.    MacKinnon,    the  Human 
Rights  Officer   involved    in   this  case.    Although   it   is  unclear  from 
his   testimony,    I    find  on   the  balance  of  probabilities  that  he  did 
not   have  knowledge  of   Ms.    Jenner 's  actual   due  date  at    the  time 
the  decision   to  not   rehire  was  made. 

1"  find   that   there  was  no  discussion  of   accommodation  prior 

to   the  decision   to  not   rehire  Ms.    Jenner,    nor  was   there  any 

effort  on   the  part   of   Mr.    Laverty  to  ascertain   Ms.    Jenner 's 

actual  availability  before  the  decision    in  question  was  made. 

IV     LIABILITY  UNDER   THE  ONTARIO  HUMAN  RIGHTS  CODE 


It    is   clear    that   Mr.    Lavertv    intended   to  hire  Ms.    Jenner  as 
a   snack   bar   counter   person    for   tne    1990   season,    and      that  he 
changed   his  mind   anc   revoked   tne  offer  of   employment  upon 
learning   that   she  was   pregnant.    Ms.    Coulter  s   recollection  was 
that   upon    learning   that   Ms.    Jenner  was  pregnant,    Mr.  Laverty 
expressed   the  opinion    tnat    it    "sne  can   t   finish   the  whole  season 
•there  s  no  sense   to  bring   her  back".    Ms.    Coulter   indicated  that 
these  may  not   have  been   Mr.    Laverty  s  exact  words,    but    that  this 
was  his  opinion. 

I    find   as  a   fact    that  Mr.    Laverty  s   decision   to  not  rehire 
Ms.    Jenner  was  based   on  his  concern   about  ner  availability  for 
the    1990  season,    and   not   on  concerns  about  her   ability   to  perform 
her  duties,    or   the  effect  of  working  on   her  health.    There  was 
some  concern   expressed  by  Ms.    Jenner  that   she  was  not  hired 
because     a  person  with  a   "big  belly"  would  not   fit   the   image  that 


Pointe  west   wisnea    rc   cultivate  as   a   private  golf   cIud.      Hi tnouqn 
this    15    an   understandable   concern,    tnere   was  insufficient 
evidence  oetore  me   to  make  a   finding   on    tnis  point. 

Mr.    Laverty   gave   evidence   that   Ms.    Jenner  was   not  hired 
because   she  was  not   available   for   tne  whale   1990  season,    and  not 
because  she  was  pregnant.    He  also  g^ve  evidence   that    the  golf 
season   runs    from   some    time   in   April    until    late  October  or  eariy 
November,    depending   on    tne  weather.    Me  made   it   dear   tnat  July 
and   August   were   tne  peak   montns,    wnicn   were   "  incred  ib  1  y  busy"'. 

Ms.    Coulter  gave  evidence   that    it    is  a  drain   on    tne   staff  to 
lose  emplovees   during    tne  peak   season,    since  new   staff   would  have 
to  be   trained   at   that    time  as  well.    She   testified   that  such 
training   could   take  up   to  one  week.    Further  evidence  was  given 
about   tne  need   for  staff   continuity   by  Ms.    Pen-fold,    Mr.    Laverty  s 
superior.    Ms.    Pentold    indicated   that   a   stadia  staff   was  necessary 
because  of    tne  relationship   between   tne  staff   ano    the  club 
memoership,    which  would    involve  the  same  memcers  ail    tne   time  as 
it   was  now  a  private  club.    She  also   indicated    that   staff  turnover 
could    lead   to  member  dissatisfaction  and   possible  speculations 
about  management  stability. 

The  essence  of    the  respondents     argument,    as   I  understand 
it,    is   that   Ms.    Jenner  was  not  hired  Decause  of    the  job 
requirement   that   she  be  available   for   the  entire  season,  that 
this   requirement   was  a  neutral   and  bona   fide   job   requirement,  and 
that    it   would  have  applied   to  anyone,    pregnant   or  not,    who  was 
not   available   for   the  whole   1990  season. 

There  are  several   difficulties  with   this  argument.  First, 
Mr.    Laverty  aecided   to  not  hire  Ms.    Jenner  before  he   knew  how 
long  Ms.    Jenner     was  willing   to  work.  It   appears   to  me,    that  in 
Mr.    uaverty  s  mind,    "pregnant"   was  synonymous  with  "unavailable 
for   the  whole  season"    as   far   as  Ms.    Jenner  was  concerned.    It  is 
as  difficult   to  separate   "taking  some   time  otf    to  have  a  baby" 
from   "pregnant"   as   it    is   to  separate   "being   a  woman"  from 
"pregnant".    In   other  words,    on    the   facts  of   tnis   case,  the 
question  or   availability   is   so  closely   linked   to   tne   fact  tnat 
Ms.    Jenner*  was  pregnant,    that   Mr.    Laverty   s  decision    to  not  hire 
Ms.    jenner  Decause  ne  believed   that   sne  would  net  ne  available 
tor   tne  whole   1990  season   amounted    to  a  decision    to  not   hire  her 
because   she  was  pregnant.    This  amounts   to  direct   a i sc r i m i na t i on 
in   breach   of    sections   4    (1;    and   S  of    the  -Human   Rights  Cooe,  5.0. 
'1  96  J  .      r  .  53   as  am. 

The  second  difficulty  I  have  witn  tne  responaents  argument, 
is  that  the  " requ l remen t "  that  prospective  staff  be  available  for 
the  whole  season  was  not  applied  to  a  1990  employee  named  Cheryl, 
who  was  a  student  whom  Mr.  Laverty  had  hired  before  Ms.  Jenner 
was  contacted  on  April  4,  1990.  Mr.  Laverty  knew  at  the  time  that 
Cheryl  was  hired  that  she  would  be  leaving  to  return  to  school, 
and  her  employment  was  terminated  on  August  25,  1990.  Mr.  Laverty 
offered  no  explanation   for  why   it  was  possible   for  Pointe  West  to 


accommodate   tne   emp  1  oymen t  needs  of    a   student,    and  nor  the 
possible  needs  o-f   Ms.    Jenner.      The   importance  of   availability  -For 
the  whole  season   as   a   requirement   tor   tne   job  of   snack  bar 
counter  person    is  diminished   by  tne  employment  of  a  person  wnom 
Mr.    Laverty   knew  would    leave  be-fore   tne  season  was  over. 

The   importance  of   ava i  1  ab  1  1  i  ty  ' -for   the  wnoie  season  is 
-further  diminished   by   the   -fact   that   Ms.    Coulter   le-ft   suddenly  in 
August    (her  employment  was   terminated   on   August   4,    1990).  Ms. 
Coulter  was    the   supervisor  of    the  personnel    in   tne  snack   bar.  ana 
yet    ,    on   Mr.    Laverty 's   own   admission,    the   snack   bar  operations 
continued   without    interruption  despite   the   -fact   that  Ms.  Coulter 
resigned    in    tne  middle   of    the  peak  season. 

The   third   difficulty    I   have  with    the   respondents'  argument, 
is   that   the   rationale   for  minimizing   staff   turnover,    expressed  Dy 
Ms.    Penfold.    does  not   apply   to   the  situation  of   Ms.    Jenner  s 
pregnancy.    The   fact    that   Ms.    Jenner  would  be  away   for   a  period  of 
time   to  have  a  baby  would  have  been  obvious   to  all   club  members 
who  patronized   the  snack   bar.    It    is  difficult   to  see  how  this 
could    lead    to  member  dissatisfaction   or  possible  speculations 
about   management   stability.    Even    if    it   could,    these  are  not 
concerns  which   would    justify  a  denial   of  employment   to  a  woman 
because  she   is  pregnant  and   therefore   likely  to  be  unavailable  to 
work   for  some  period  of   time.    It   is  clear  that  customer 
pre+erencB  cannot   be  used   to   justify  a  discriminatory  act. (See 
Middleton  v.    491465  Ontario  Ltd.    (1992),    15  C.H.R.R.    D/317. ) 

In  short,  I  am  not  convinced  that  "availability  for  the 
whole  season"  was  bone  fide  occupational  qualification  for  the 
job   of   snack   bar  counter  person  at  Pointe  West   in  1990. 

Counsel    for   the   respondents  sought   to  characterize  the  offer 
of  employment   made   in   the   first   telephone  call    to  Ms.    Jenner  on 
April    4,    1990  as  an   offer  of  employment   conditional  on 
availability   for   the   whole   1990  season.    He   argued    that  Ms. 
Jenner   =    (   presumed    )    unavailability  amounted   to  a  counter  offer 
in    the  contract   of   employment   which      Pointe  West   was   not  ooiiged 
to  accept.    In  making    rnese   arguments,    counsel   sought   to  Dring  Ms. 
Jenner-   =   situation   on   all    fours  witn   tne  facts   in  Pol jguin  v. 

Canada    '.   Department   of   National  Defence    )    {  1 98S ;  .    9  C.H.R.R. 

0/  5.296 . 

In    the   Pol jguin   case,    three  complainants  were  French 
language   teachers  who  worked   for   the  Department   of  National 
Defence  on   term  contracts.    Each  of   the  complainants  became 
pregnant   and   when   their  contracts  came  up   for  renewal,    they  were 
offered  new  contracts  contingent   on   their  availaDility   for  work. 
The  complainants  accepted    the  contracts  but    indicated   they  would 
not   be  going    to  work   Decause   they  would   require  maternity  leave. 
The     contracts  were  withdrawn.    The   tribunal   held   tnat   this  did 
not   constitute  discrimination   because  of  pregnancy.    The   facts  of 
the  Pol iguin  case  are  quite  different   from  the  facts  which  gave 
rise   to   the  present   Complaint.    In   the  Pol igu  in   case,  complete 


availability  for  tne  entire  term  ot  the  contract  was 
condition  of  tne  otter  ot  emp  I  oymen  t .  in  rne  present 
not . 


an  express 
case    it  was 


In   the  Po 1 igui n   case,    the  complainants   accepted    tne   otter  ot 
employment   knowing    that   they  would  not  De  available   to  perform 
the  duties   required   ot   them.    They  d'id   this   tor   reasons  relating 
to   their    job   status    as    term  positions.    They   had   no    intention  o-f 
honouring   the  contract,    but   sougnt   to  maintain    a   term  position 
while  on   maternity    leave.    This  was    impossible  under  tne 
regulations   governing    their   positions.       In    rhe   Present   case.  Ms. 
Jenner  was  ottered   seasonal   emp i oymen t    mot   a  nighly  regulated 
term  position   with    the  government;    which   she  accepted   with  every 
intention  ot  performing   her  duties   tor   the  wnole   1990  season, 
excluding   three  weeks   tor  maternity  leave. 

In    the  F'o  i  i  qu  i  n   case,    tne  employer  was  entitled   to  withdraw 
tne  otter  ot   a   term  position  because   tne  complainants  were 
unavailable   to  do   the     work.    In   the  present  case.    Ms.    Jenner  wae 
available   to  do   the  work. 

Because  ot   my   -finding  ot"  direct  discrimination,    it    is  not 
necessary  -for  me   to  consider   the  question  o-f   adverse  effect 
discrimination.    If    it   had   been  necessary   for  me   to  consider  it 
however,    I   would  have  held   that  a  case  of  adverse  effect 
discrimination   had   been   proved.    Counsel    for   the  respondents 
argued   that  because  s.    10  of   the  Code  was  not   cited    in  the 
Complaint,    a  case  of   adverse  effect  discrimination  could  not 
properly  be  put  before   the  Board  of    Inquiry   in   this  case.  He 
relied  on   Toronto    (City)    Board  of   Education   v.    Queresh i  (1991), 
14C.H.R.R.    D/243,    in   support  of  his  submissions.    That  decision  is 
based   on   a  unique   set   of   facts  which  did  not  present  themselves 
in   the  case  before  me.    If    it  had  been  necessary   for  me   to  do  so, 
I   would   have  held    that   a  case  of   adverse  effect  discrimination 
could  have  been   Properly  put  Defore  this  Board   of  Inquiry. 


V        THE  REMEDY 


Much  evidence  was   adduced  descrming   tne  duties   to  be 
performed   by   a  snaci;   oar  counter  person,    including  photograpns  of 
the  snack   bar  and   patio  area  adjacent   to   the  snack   bar.    I  am 
convinced,    that   with  minor  accommodations  during   the    last   four  to 
'eight   weeks   at   Ms.    Jenner  s  pregnancy.    Ms.    Jenner  would   have  oeen 
capable  of   working   until    the  date  of   her  delivery.    I    am  equally 
convinced   that   =ne  could  have  returnee   to  work    three  weeks  later, 
with   similar  minor   accommodations   -for  approximately   tnree  weeks 
after   returning   to  work. 

Dr.    Bourke.    the  obstetrician  who  delivered  Ms.    Jenner  s 
baby,    testified   that   Ms.    Jenner  had  a  healthy,    normai  pregnancy, 
and   a  normal   delivery.    He  viewed   the  photographs  of   the   snack  bar 
and   patio  area,    and   opined   that   there  would  be  no  problem   for  a 


pregnant   woman    ro    lift   or  move   the  patio   turniture.    his  only 
concern   was   that   Ms.    Jenner  won  id   nave  needed   to  avoid  heavy 
lifting   or  bending,    and   that   she  may  have  had  some  fatigue  from 
going  up   and   down    the    (4)    stairs.    Evidence  was   lead    that   during  a 
busy   shift,    Ms.    Jenner  might   have  nad    to  go   up    and   down    the  steps 
a   hundred  times. 

t 

Dr.    Bourke   suggested   that  apart   from  getting  help   for  the 
heavy   lifting,    an   extra  break   during   work  may  help   to  relieve 
fatigue  and   stress.    Ms.    Jenner  expressed  concern   that    she  would 
not  have  been   required   to  climb   a   ladder  and    lift  pickle  jars 
onto  a  shelf    in   the   storage  area,    that   she  have  a  chair  behind 
the  counter   to   rest   on  wnen   sne  was  not   so  busy,    and    that  her 
shifts  be  scheduled    to  accommodate  doctor's  appointments.  Apart 
from   these  minor   accommodations,    it  does  not  appear   that  any 
other  accommodations  would   have  been   necessary   to  permit  Ms. 
Jenner   to  work   until    her  cue  date,    and   to  return    to  work  after 
three  weeks. 

Although   Dr.    Bourke   testified   that  most  women   stop  work 
between   the  32nd   and   36th  week  of   pregnancy,    and   return   to  work 
after  a  period   of   6   to  8  weeks,    he  agreed   that    it  would  have  been 
possible   for  Ms.    Jenner   to  work  until   her  date  of  delivery  and  to 
return   to  work   three  weeks   later,    provided   tnese  minor 
accommodations  were  made,    and  she  felt  well  otherwise. 

In   my  opinion   a  pregnant  woman   should  be  entitled   to  make 
her  own  decision   about  how   long  she  will   work,    and  how  much  time 
she  will    take  off   to  have  her  baby.    She  will   of  course  be  wise  to 
listen  carefully   to  her  doctor's  advice,   but  this   is  not  a 
decision   for   an   employer   to  make.    The  proper  test,    in  my  opinion, 
is   that  enunciated    in   We  ins  v.    Inco  Metals  Company,  Ontario 
Division  U 988)  ,    9  C.H.R.R.    D/4795  at  D/   4819    (para.    37290):  "It 
is  more   in   keeping  with  equality  objectives  to  allow  the 
individual    the    informed   cnoice  of   accepting   the  very  slight  risk 
or  rejecting    the   very  slight   risk    in   favour  of  alternative 
emp 1 ovmen  t .  " 

Ms.    Jenner   gave  Dirtn   to  her  baby  on  August   30,    1990.  Had 
=he  oeen   working   at   Pointe  West,    sne  would  have   taken    tne  first 
three  weeks   of   September  off.    These  weeks   fell   outside   the  peak 
season,    and   a   replacement   could  have  been  planned   for   some  rime, 
since  Ms.    Jenner   s   expected   due  date  was  August   31,    1990.  Tnere 
is  no  evidence   to  suggest   that   accommodating  Ms.    Jenner  would 
"have  caused   undue  hardship   to   the  respondents. 

I   conclude   therefore   that  Ms.    Jenner  would   nave  worked  the 
wnole    1990  season,    except   for   tne   first   three  weeks  of  Septemoer, 
had   she  not   been   refused   employment  because  she  was   pregnant.  Ms. 
Jenner   is  entitled    to  compensation   for'    lost   wages,    and  interest 
on   this  amount.    She    is  also  entitled   to  compensation   for  mental 
anguish  under  s.    40(1)    (b)    of    the  Code.,    and    interest   on  that 
amoun  t . 


CALCULATION   OF  DAMAGES 


(a)    Special   Damages    (Lost  wages) 

Section  40    (1)    (b)    of   the  Code  provides  that 

Where  the  board  o-f   inquiry,    after  a  hearing,    -finds  that 
right  o-f   the  complainant  under  Part   1   has  been 
infringed  and   that   the   infringement   is  a  contravention 
of  section   8  by  a  party  to  the  proceeding,    the  board 
may,    by  order ... d i rec t   the  party  to  make  restitution, 
including  monetary  compensation,    for   loss  arising  out 
of   the   infringement. . . 

Ms.    Jenner's    "loss   arising  out   at    the    infringement''  includes 
the  wages  sne  would   have  earned   had   she  been  hired   to  work  at 
Pointe  west   as   a  snack   bar  counter  Person    in    1990.    I   have  already 
determined   tna.t   sne  would   have  worked    tne  whole   season,    but  for 
Che   first   three  weeks    in  September. 

Ms.    Coulter'  testified   that  Ms.    Jenner  and  Ms.    Biqnac,  an 
employee  wno  returned    to  work   at  Pointe  Uiest    in    1990,    would  have 
worked   roughly   tne  same  number  of   hours,    but   that   because  Ms. 
Gignac  was  senior   to  Ms.    Jenner,    Ms.    Gignac   would  have  had  first 
choice  on  extra  hours.    The  wage  records  for  1989   indicate  that 
Ms.    Jenner  worked   an   average  of  33.11   hours  per  week,    while  Ms. 
Gignac   worked   an   average  of  31.44  hours  per  week,    in  1989. 
Counsel    far   the  Commission   argued   that   the  correct  measure  of  Ms. 
Jenner  s    lost   wages  should   be  determined  by   taking   the  total 
earnings  ot  Ms.    Gignac    in   1990,    and   subtracting   the  earnings  for 
the   first   three  weeks  of  September. 

Counsel    for   the   respondents  argued   that   the  appropriate 
measure  would  be   to   look   at   the  earnings  of   another  employee 
h i red    for   the   1990  season,    Ms.    Fauteaux,    on   the   theory   that  since 
Ms.    Fauteaux  was  hired   to   replace  Ms.    Jenner,    her  earnings 
represent  what  Ms.    Jenner  could  have  earned.    It  comes   as  no 
surprise   that   Ms.    Fauteaux   earned    less   than   Ms.    Gignac    in  1^90. 
From  my  understanding   of   the  evidence,    there   is   some  discrepancv 
as   to  when   Ms.    Fauteaux   was  hired.    Ms.    Coulter    indicated    that  ivis. 
Fauteaux   was  nirea   before  April   4,    1990,    when  Ms.    Jenner  was 
offered   a  position.    Mr.    Laverty  maintained   that   sne  was   hired  to 
rep  i  ace  Ms.  Jenner. 

Given    this   discrepancy,    and    the   -fact    that    tne   hour's   o-f  Ms. 
Jenner-   and      =  .    Gignac   were   comparable    in    19SC',    that   Ms.  Coulter 
testified   tnat  Ms.    Jenner   and  Ms.    Gignac     would   have  worked 
comparable  hours    in    1990,    and   the   fact    that   Ms.    Jenner   would  have 
had   more  seniority  vis-a-vis  other  employees   in    1*590    than  Ms. 
Fauteaux  enjoyed,    it    is  my  opinion   that   tne  nours  worked   by  hs. 
Gignac    in    1990   represent    the  hours   wnich   Ms.    Jenner    is    likely  to 
have  worked    in   1990,    had   she  been   given    tne  job, 

Ms.    Gignac   worked   until   November   3,    1990.    Given  Mr. 
Laverty 's  concern   that   she  be  available   to  work   the  who  1 e  season 


in  1*590,  I  tind  it  appropriaiia  zo  conclude  tnat  Ms.  Jsnner  would 
have   worked    tne   whole   season,    to  Novemoer   3.  1990. 


I    -find   on    this   D  as  i  a    that      Ms.    Jenner   is   entitled  to 
$5487.23    in    lost  wages. 

I   also   -find   that   Ms.    Jenner   fulfilled  her  duty   to  mitiqate 
her  aamaqes.    She  Pursued   other    iob   possibilities   -from  hay  to 
August,    1990   in  Amhsrstberg.    I    -find    that    it   was   reasonaoie  -for 
her   to   restrict  her  search    to   the  Amherstberq   area,    since  she  did 
not   have   a   car  which   would   have  enabled   her   to   commute  -furtner 
away   to  work.    Counsel    -for   the   respondent   suggested  several 
restaurants    in   Amherstberg   where   =ne   might   have  but   did   not  apply 
-for  a    job.    There  was  no  evidence  be-fore  me   that    there  were  any 
jobs   available  at   tne   relevant   time    in   any  ot  these 
establishments.    It   was   Ms.    Jenner  s   eviaence   tnat   sne  did  not 
wisn    to   work    in   some   of    these  places.    In   my  opinion    it  is 
reasonable   tor  a  woman   to  choose  what    type  o-f   estab  1  i  snments  she 
wishes   to  work    in,    especially  where,  this  choice  did  not  eliminate 
the  possibility  o-f   -finding   employment   .    Ms.    Jenner  was 
unsuccess -f u  1    in   -finding   other  employment. 

I   would   also  add,    in   response   to  one   line  o-f   arguments  put 
-forward   by  counsel    -for  the  respondent,    that  Boards  of    Inquiry  do 
not  have   to  be  can-fined   to  principles  used   in  wrongful  dismissal 
cases.     '.See   Piazza   v.    Airport   Ta:;icab    (Malton)    Assn.     (1989)  69 
0.  R.     (2d)    281    (C.  A.  )    )  . 

[   will   deal   with    the  question   o-f    interest   after  dealing  with 
the  question  of   compensation   for  mental    anguish  . 

(b)    Compensation   for  mental  anguish 

Section   40    ( 1 )    provides   "....where   tne   infringement   has  been 
engaged    in   wilfully  or   recklessly,    monetary  compensation  may 
include   an   award,    not   e::ceecing   $10,000.    for   mental  anguish.'' 

it;    15  clear   c;n    r.ne   Tact  a   or    this   caae   tnat   tne  infringement 
was  engaged    in   wilfully  by  Mr.    La vert v.    and   through   him,    by  tne 
corporate  responaent. 

Ms.    Jenner    :e=t  i  tied    that   sne   wa.a   afraid    to   get  pregnant 
because   she  was    looking    tor   a.   job,    tnat    it  was  hard  enough  to 
find   a   .too.    She   testified    tnat   sne  continues   to  have   this  fear. 
In   my   opinion,    given   Ms.    Jenner   a  expressed   need    to  work,  this 
fear"    is   a   significant    injury  arising   out   of    tne    infringement  of 
the  Code,    and   amounts    to   mental    anguish.    Ms.    Jenner    is   a  young 
woman   at   a   time  ot    life  when    it    is  normal   ana  desiraoie   to  have 
children.    Such   a   fear-    interferes  wi  tn   what    is   surely  one  of  the 
most    important   ana    intimate   decisions   wnicn   anv  woman   can   make  in 
her    life,    namelv  whether  or  not   to  bear   a  child.      1    find   that  the 
fear  of   getting   pregnant   constitutes   mental    anguish   for  the 
purposes  of   s.    40  of    the  Code . 


7"h 1 s    leaves  me  with    the  qcasrion   cf    the   appropriate  amount 

ot   compensation   to  be   awaraed    -for   this  mental    anguish.  Altnougn 

no   amount    of   monev   can    actually  compensate   tor    this   type  or 

injury,    I    find    that    the  amount   of   $250.00   to  $375.00   sugqestea  by 

counsel    tor   the  respondents   to  oe    insufficient.    Based   on  my 

ooservations  of    the  complainant   as   she   testified    about    tn is 

_  /• 

matter,    I    find    the   amount   of   $5,000.00   as  suggested   by  counsel 
for   the  Commission    to  be  appropriate.    (See  also  Middieton  v. 
4  91 3 465  Ontario  Ltd.     '.  1 9  92 )    15  C .  H .  ft .  ft .    0  /  3  i  7  $2,500.0 0  awarded: 
Cunn  i  ngham   v.    ftcval    Canadian   Legion   Branch   594.    FeDruary  1993, 
unreported,    S5.000.00  awarded). 


(c)  Interest 


This   brings   me    to    the   question   of    interest.    Counsel    for  the 
Commission    requested    that    interest   be   awarded   on    the   amount  of 
lost   wages    (special    damages)    from  the  mid   point   of    Che    loss,  that 
is   from  August    I,    1990.    Counsel    requested    interest   from   the  Gate 
of    the    infringement    of    the   Code ,    that    is   April    4,    1990   on  the 
amount   of   damages   awarded    for  mental   anguish.    Counsel    for  the 
Commission   further   requested   that   this   interest  oe  at   the   rate  of 
10"..    which    is   the  average  of    the   interest   rates   applicable    to  the 
appropriate   time  Periods  under   the  Courts  of   Justice  Act,    ft. 5.0. 
1990.    c.    C43.    I    find    that    it    is  appropriate   to  follow  the 
guidelines  under   this   statute,    even   though   they  are  not  binding 
on   a   Board   of    Inquiry   under   the  Code .     (    See   Cunn  ingham   op .    c  i  t . 
p  .  15) 

Counsel    for"   the   respondents  did   not   dispute   tne  method  with 
which  counsel    for   the  Commission  sought   to  calculate  interest, 
but   suggested   that   the  delay   involved    in   this  case  should  be 
taken    into  account   when   fashioning   a   remedy,    particularly  as 
regards    to   the   question   of   general    damages   and    interest,    while  it 
is  a  cause   for   concern   that   such   a   relatively  straightforward 
case   such   as    unis  should   take  nearly   three  years   to  complete, 
this    is   not   relevant    to  either   the  Question   of  general    carnages  or 
interest. 

Interest   or,   an    aware    is   compensation   to   tr.  e  complainant  for 
oeir-.g   out   of    tne  money    awarded   for   tne  period  oetween    the  loss 
ana    trie   award.    The   respondent  nas  had,    at    least  notional  ly,  the 
use  or    this   monev  curing    tnis   time,    and   thus  surfer's   no   loss  or 
prejudice  pv   tne   a war a   at  interest. 

Tne   amount  o-r    interest    is   to  oe  calculated   as  -Follows: 

$5487.23  '3.    10."',   from  Aug.    1.    1990   to  rlarcn    12.  1993: 
equals   2.614    1  y^s .  )    v-    107.   :■;   548".  23   =   *  1.434.  20 
interest   on    tne   award   for    lost  waqes 


'if , '.'O'l1  (§  10'/.  from  April  4.  1990  to  harch  12. 
equals  2.94  (yrs.;  10%  :c  5,000  =  SI. 468. 49 
on    the   award    -for   mental  anguish 


1993: 
inter"  est 


The   complainant    is   further   entitled    to    interest   at    the  rate 
of   $2.87   per  day   +rora  March    12,    1993   to    t.ne  cate  ot  this 
judgement.    This  amount  equals   the  amount   of    interest  accruing 
each   day  on   the  award    for   lost  wages    ($5,487.23)    and  mental 
anguish    ($5,000)    at    an   annual    rate  of  107.. 

Since   the  complainant   was    in   receipt   of   unemployment  and 
social    assistance  benefits  during   the   relevant   time  Period  in 
1990,    it   would   be   appropriate    for   tne   respondents   to   remit  these 
amounts  directly   to   tne  Receiver"  General    on   behalf  of  the 
complainant,    once   the  e::act   amounts  of   these  benefits  have  been 
determined.    I   will    remain   seized   of    this  matter  until    the  order 
attached    to   this  decision  has  been  satisfied. 

Dated    at   London,  Ontario. 


Katherine  Tomaszewski 
Board  of  Inquiry 


IN  THE  MATTER  OF  THE  ONTARIO  HUMAN  RIGHTS  CODE, 
R.S.O.    1990,    c.    H.    19,    as  amended,  and 


IN  THE  MATTER  OF  THE  COMPLAINT  OF  Tracy  Jenner 
AGAINST  Pointe  West  Development  Corp.    and  Dennis  Laverty, 
dated  April    18,    1990,  alleging 
discrimination   in  employment  on   the  basis  o-f  sex. 


BETWEEN 


TRACY  JENNER, 


COMPLAINANT, 


and 


POINTE  WEST  DEVELOPMENT  CORP., 
and   DENNIS  LAVERTY, 


and 


ONTARIO  HUMAN  RIGHTS  COMMISSION, 


RESPONDENTS, 


COMMISSION. 


BEFORE: 


Katherine  Tomaszewski,  Chair, 
Board  o-f  Inguiry 


ORDER 

Whereas   the  Respondent   Pointe  West  Development  Corp.    and  the 
Respondent   Dennis  Laverty   are   -found   to  have  discriminated  against 
the  Complainant   on    tne  ground   ot   sex   contrary   to   the  Ontario 
Human   Rights   Code   and    in  consequence   the  Complainant  suffered 
loss    in    the   amounts   s carea    in    the  specific  provisions  of  this 
oi  :ec: 

11    IS  ORDERED: 

1.  I'HAT    the   Respondents   are    /saintly   and   several  lv    liable  for 
the   amounts   stated    in    this  craer. 

2.  T HiVr    the   Respondents   pay   tne  Complainant    the   amount  of 
$5,487.23   -for    loss   of   waqes   tor    tne   period   of   April    21,  1990 
througn    to   November   3,  1990. 


3.  THAT  the  Respondents  pay  the  Complainant  the  amount  of 
$5,000.00   for  mental  anguisn. 


4.        THAT   the  Respondents  pay   the  Complainant   the  amount  of 
$2902.69  as    interest   on   the   amounts   set  out    in  paragraph's  2   and  3 


o-f    this  order   tnrough   to  March    12,  1993. 

5.  THAT   the  Respondents  pay  the  Complainant   the  amount   o-f  $2.37 
per  day  -from  March    12.    1993  to  the  date  of   this  order,  as 
interest   on   the  amounts   set   out   in  paragraphs  2  and   3  ct  this 
order. 

6.  THAT  the  Respondents  pay   interest  on   tne   total   o-f  the 
amounts   set   out    in   paragraphs  2,    3,    4,    and   5  o-f    this   order  tram 
the  date  o-f    this  order  until   payment  o-f   these  amounts,    at  the 
rate  o-f    interest   that  would   ordinarily  be  applicable    i -f    this  were 
a  court   order  under   the  Courts  o-f   Justice  Act. 


DATED  at  London,    Ontario y  April  5,  1993 


Katherine  Tomassewski, 
Board   o-f  Inquiry 


1 


